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OCCUPATIONAL SAFETY AND HEALTH AMENDMENT BILL 2017 
Second Reading 

Resumed from an earlier stage of the sitting. 

MS A. SANDERSON (Morley — Parliamentary Secretary) [8.07 pm]: I rise to continue my remarks on the 
Occupational Safety and Health Amendment Bill 2017. I had a very brief time to speak on this important bill 
before we were interrupted by other business in this place. I had started to outline one of the most distressing 
headlines around workplace safety that I have come across in the past 12 months, which related to a 17-year-old 
boy who was killed on a Perth building site. I refer to the case of Wesley Ballantine who, at 17 years of age, had 
just finished his school exams. I understand that his school helped him secure the job for the summer. He had his 
entire life ahead of him. It was devastating to read that headline, particularly so for his family. This was a little 
closer to home than usual because Wesley was a very good friend of my stepson. After he finished his stint working 
on the construction site, he was due to go on holiday to Bali with my stepson and a whole group of friends. Sadly, 
he did not make that holiday and has missed out on the rest of his life. He was a 17-year-old boy working on 
a dangerous worksite. I understand that the WorkSafe investigation is still ongoing, so I make no comment about 
it. I use the example because it highlights the importance of workplace safety. It highlights the value of a safe 
workplace. It highlights the importance of the ability of all our family members, no matter what they do or where 
they work, to come home to their loved ones. No-one should not come home from work. It is incumbent upon the 
government and employers to make sure that we are providing the safest possible workplace. 

This bill covers workplace injury as well as fatality. Fatality is obviously the very worst end of the scale. In 
Western Australia there has been a significant number of fatalities, particularly over the last few years, and 
Western Australia has possibly the worst workplace fatality rate in the country. The penalties in this act have not 
been amended since 2004, so there has been no amendment to local penalties since 2004—no change at all. We 
have lagged significantly behind. 

Fatality is a serious area, but workplace injuries can also have significant and long-lasting impacts on people’s 
lives. They can be absolutely devastating. They can essentially stop someone from doing the same work they 
would normally do, with them having to retrain or be dependent on a carer for the rest of their lives. It is important 
we have the right penalties in place. I want to use the example of a man in my electorate, Eshwa, who had a terrible 
workplace incident a couple of years ago. He fell from a scissor lift in a workshop in Bassendean. He was directed 
to get onto that lift and assist someone else. It was not his usual practice; he was a welder, so he would never 
normally have found himself on that lift. The lift was not operated properly and he ended up falling many, many 
metres. He had a broken back and several breaks, and he was in hospital for weeks. In the end, that employer ended 
up being fined the maximum penalty under the act and was found to have been significantly lacking in its 
operational workplace safety. Since then he has not been able to work. He has had to pay for retraining. He has 
had to live on the salary of his wife, who is an education assistant at a local school, and that is a very difficult 
living to make. They are slowly getting their lives together, but it is utterly devastating to have that kind of 
workplace injury, and it is incredibly common. 

The ACTING SPEAKER: Members, can we just keep the noise down a bit, please. 

Ms A. SANDERSON: According to the latest WorkSafe report, in the last financial year, on average one 
WA worker a month has been killed—killed, not just injured; that is an actual fatality. Given the size of our 
population, that is a shocking number, and it should have shocked the previous government, but it was not enough 
to shock it into action on this issue. Despite the fact that the rest of the country has moved forward and there was 
national agreement that penalties needed to be stiffer, that did not happen in Western Australia. The penalties have 
stayed the same for the last 13 years—since 2004. We have seen a rise in workplace deaths over the last few years, 
but now the overall trend is going down, although it is still incredibly high. There was an interesting article 
published in The West Australian of 26 October 2016 titled “Is my job killing me?”. It states — 

According to WorkSafe WA’s data on work-related traumatic injury fatalities, the agriculture, forestry 
and fishing industry ranked worst over the past decade for fatalities, with the deaths of 45 workers. 

… 

Second in terms of WA fatalities over the past decade was the construction industry, with the deaths of 
32 workers, followed by mining reflecting 29 and then 27 in transport … 

Manufacturing was the fifth deadliest industry with 23 fatalities but it reflected one of the highest injury 
rates, affecting mostly men in the 25–34 age group. 

These figures are very, very high. One of the most recent fatalities on a construction site was the terrible death of 
Marianka Heumann, the German backpacker who was working on the Hanssen site in the city. I understand 
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investigations are ongoing and I am happy to be corrected, but at the time the employer claimed that she had stood 
on a bucket and therefore the accident was entirely her fault. I have to say that if that were true, the fact that an 
employee felt that that was acceptable says a lot to me about the culture of that particular site. It says a lot about 
the culture of sloppiness around occupational health and safety generally and that those workers had not been 
drilled to the letter about using harnesses and proper safety, particularly when working at height. She was clearly 
not extensively trained, because she was here on a working visa, backpacking around the country. Even if that 
claim were true, the fact that it happened on a building site says a lot about the culture of that workplace and that 
the company has not done enough with that staff to make sure that those terrible accidents do not happen. It was 
a terrible accident for not only her family but also her colleagues, who on that day had to deal with that trauma of 
losing a colleague in that brutal way. That will stay with them forever and will have ongoing effects. I am sure that 
other members in this chamber are much better qualified to talk about construction deaths and they will. 

I want to make some comments about where we are at in Western Australia compared with other states. These 
amendments have been a long time coming. In 2009 there was national agreement that penalties should increase 
significantly. It was a recommendation in 2008 of the “National Review into Model Occupational Health and 
Safety Laws” that penalty amounts increase and it was generally accepted by a ministerial council. There was 
a further recommendation, recommendation 16, for an immediate increase in maximum penalties in occupational 
health and safety legislation. Penalties do a number of things. They are a deterrent. No-one ever wants to use 
penalties. The government certainly does not want to use them, because it means that something has gone wrong 
in a workplace. They are a deterrent and they signal to employers that they should do the right thing. They also 
signal to employees that they have an obligation under legislation and regulations to do the right thing. Raising 
penalties significantly also eliminates the temptation for cost cutting. I think you, Mr Acting Speaker 
(Mr S.J. Price), spoke about the fact that these things are generally not conspiracies. Cutting corners and breaking 
occupational health and safety rules is really about taking shortcuts here, cutting corners there, trying to get a job 
done, and employees trying to help their employers and workmates just to get things done. In the end, the penalty 
for cutting those corners needs to be more than any money saved, and that is what increasing some of those 
penalties by nine times will do. One penalty will go from $50 000 to $450 000. That is a large, large leap in 
penalties and an important signal to the sector that it needs to do much better on this issue. Although we need to 
provide incentives and support for employers, we also need to provide the stick, if you like, to make it untenable 
for many of them not to do the right things and cut corners. The consequences of cutting those corners and being 
caught and fined up to $2 million will eliminate any temptation. 

A broad amount of consultation was undertaken with employer groups, unions and other stakeholders about the 
recommendations from 2008. It is a little mind-boggling that over the eight and a half years of the previous 
government not a single penalty was increased, despite the number of deaths in workplaces. No death was terrible, 
tragic or horrible enough for those employees and families to spur the government into action on this issue. There 
was total inertia. The last “WA Key OSH Statistics” report of the 2015–16 preliminary data has some pretty 
shocking statistics. It outlines that two employees are injured every hour, seriously enough to need to take one or 
more day shifts off work. Every hour of every day, two people are injured seriously enough that they have to go 
home, go to the doctor or seek medical advice. On average, every 20 days a person is fatally injured at a workplace 
in Western Australia. Every 20 days we expect to lose someone in a workplace — 

Mr Z.R.F. Kirkup: Injured? 

Ms A. SANDERSON: No, fatally injured; just injured is two people every hour, member for Dawesville.  

A lot of people are being fatally injured at their workplace and not coming home. There were 11 work-related 
traumatic injury fatalities recorded in Western Australia in 2016–17. On average, 4 990 employees are hurt each 
year to the extent that they require 60 or more days off, equating to an average of 240 days lost for each incident. 
The industry divisions that recorded the highest frequency rate in 2015–16 were agriculture, forestry, fishing, 
manufacturing and construction. They are clearly dangerous occupations given the amount of traumatic injury and 
fatalities.  

Other occupations are less discussed or highlighted, but they are probably the highest in terms of ongoing work 
injuries. They tend to be in the healthcare sector where there are generally low-paid workers, older people and 
women. That is in sectors like early childhood, where children and toddlers are being lifted, aged care, cleaning, 
disability support work and nursing. They all require a lot of lifting and heavy physical work and the employees 
are often older women. Often women whose children have grown up work in those jobs, and their bodies are not 
as able to cope with the stresses and strains of lifting people in and out of chairs, in and out of showers, on and off 
the toilet, getting them dressed and lifting them around. This is everyday work for carers that creates enormous 
amounts of body stress. Interestingly, the report breaks that down. In terms of proportions, 29 per cent of all 
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incidents during 2014–15 were classified as severe injuries. The data indicates that this figure would increase, and 
it currently accounts for 32.9 per cent. The proportion of severe incidences increases each year. 

The construction, healthcare, social assistance and manufacturing industry divisions continue to account for the 
highest numbers of severe lost time injuries or diseases—it is not a very snappy term. Severe incidences in female 
employees accounted for 28 per cent of the total female load in 2011–12, and is growing to 35 per cent. In 2011–12, 
one in every 313 female employees sustained a severe workplace injury. The situation has improved slightly to 
one in every 300 female employees. In areas like health care, where we will see an exponential growth—this is an 
area of future employment—we will naturally see an exponential growth in workplace injuries if we do not do 
things differently in those workplace; if we do not provide a better ratio of staffing for people in, for example, 
disability support, early childhood and aged care. It is generally recognised that particularly the aged care sector 
has very, very stretched funding. The wages, therefore, are very, very low, and the training opportunities for proper 
lifting are often very limited, as are those for supporting those clients. Providers provide the bare minimum number 
of employees on the floor. If there are seven or eight residents, the carer needs to get all those people out of bed if 
they are not mobile and require assistance. The carer has to get them in the shower or wash them and get them on 
and off the toilet. The carer needs to help them get breakfast and get dressed. A carer may have seven or eight 
residents, and they have to do all that in a certain time frame before they have to start morning tea and make sure 
everyone has that. Carers spend the day, essentially, lifting heavy objects and people, and generally on older 
bodies the incidence of workplace injury is incredibly high in those sectors. We have to do something better for 
those workers.  

Bills like the Occupational Safety and Health Amendment Bill 2017 go a long way toward doing that and 
recognising that work fatalities are not acceptable. If a fatality occurs in the workplace and the employer is found 
to be in breach of their responsibility, they will pay dearly. I am proud to be part of a Labor government that as 
part of its first lot of legislation introduced this bill as an absolute priority. We are saying to the community that it 
matters that they come home from work, have a long and healthy life and are able to continue to participate in the 
workplace. I congratulate the minister for this bill. I hope all members will support it in both places, and that we 
can implement these penalties at the earliest opportunity.  

MR W.R. MARMION (Nedlands) [8.25 pm]: I rise to let the house know I am the lead speaker for the opposition 
on the Occupational Safety and Health Amendment Bill 2017. We will be supporting the bill. It is a very simple 
bill that comprises three and a half pages. Basically, it will amend the fines under sections 3A, 20A, and 54A of 
the Occupational Safety and Health Act 1984. In sections 20A and 54A the fines will go up by about roughly four 
times, and there are various different increases under section 3A that I will go through shortly. I do not intend to 
speak for the full 60 minutes, but things can change when I am on a bit of a run!  

The second reading speech is just over a page, and it states that the fines are being increased because they 
have not been updated for some time and inflation is taken into account. Three examples are given in the second 
reading speech, and although we do not have the context they seem fairly light for possible breaches of the 
Occupational Safety and Health Act. There was a $9 500 fine in January this year for failure to take reasonable 
care, causing a workplace death. There was a $7 500 fine in June after a labourer was seriously injured after falling 
through a skylight. In December last year there was a $17 000 fine for a workplace fatality. It would do to get a bit 
of context around those. I will mention a couple of workplace injuries and possibly one or two fatalities I am aware 
of that have happened during my working life. I would be interested if the minister could provide some examples 
of what levels 1, 2, 3 and 4 cover. Level 4 is probably pretty easy, but I would be grateful if the minister could 
provide some examples in his second reading reply.  

The bill will amend section 3A, which is where the penalty levels are defined. The current act reads — 

Where a person is liable to a level one penalty for an offence against this Act the person is liable — 

(a) if the offence was committed by the person as an employee — 

(i) for a first offence, to a fine of $5 000; … 

That will increase to $50 000. For a subsequent offence the fine used to be $6 250; that will increase to $60 000. 
Paragraph (b) of the current act states — 

if paragraph (a) does not apply — 

 (i) in the case of an individual — 

  (I) for a first offence, to a fine of $25 000; and 

  (II) for a subsequent offence, to a fine of $31 250; … 
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Those fines will increase to $100 000 and $120 000 respectively. In case of a body corporate, for a first offence it 
goes from $50 000 to $450 000, and for a subsequent offence there will be a fine of $570 000, up from $62 500. 
That is a level 1 penalty. I would be interested in getting a working example from the minister on what 
a level 1 offence would be.  

Section 3A(2) covers the level 2 penalty. For an offence against the act by an individual, the bill will increase the 
fine for a first offence to $250 000, up from $100 000, and for a subsequent offence to $350 000, up from 
$125 000. In the case of a body corporate, for a first offence the fine will be $1.5 million, up from $200 000, and 
for a subsequent offence, it will be a fine of $1.8 million. Moving on to a level 3 penalty, in the case of an 
individual, a first offence will carry a fine of $400 000, up from $200 000, and for a subsequent offence it will be 
a fine of $500 000, up from $250 000. In the case of a body corporate, a first offence will have a penalty of a fine 
of $2 million, with subsequent offences carrying a fine of $2.5 million. In the serious case of a level 4 penalty, the 
fine for a first offence by an individual will increase from $250 000 to $550 000 and imprisonment for five years, 
and for a subsequent offence it will increase to a fine of $680 000, up from $312 500, and the term of imprisonment 
will go up from two years to five years. In the case of a body corporate, for a first offence the fine will be 
$2.7 million, up from $500 000, and for a subsequent offence it will be a fine of $3.5 million. That is basically 
one-third of the increases to the fines under the act. That is the amendments to section 3A. 

Section 20A refers to breaches by an employee who contravenes any issues and makes the workplace unsafe or 
who does not follow instructions, which might make the workplace unsafe. I will not go through those. The fines 
will roughly go up by four times. That is pretty well spelt out in the bill. The bill is very simple; there is only one 
other section that it deals with, being section 54A, which refers to continuing offences. If an offence has been 
committed by an individual or a body corporate and it is continuing on a daily basis, the penalties have gone up, 
again, by four times. For offences committed by an employee, the fine will go from $200 a day to $800. If the 
offence is committed by an individual and paragraph (a) does not apply, it will be a fine of $4 000 a day. If the 
offence is committed by a body corporate, it will be a fine of $8 000 a day. That pretty well sums up the only 
changes the bill will make to the act, which are basically numerical all the way through. 

Workplace safety is extremely important. The previous member who spoke in the debate mentioned culture. She 
has pretty well hit the nail on the head in terms of the importance of having a culture in the workplace that promotes 
safety. Culture is essential to workplace safety. That starts from the top, in terms of the values of the organisation, 
and goes right through to the chief executive officer and all the staff, right down to the newest person to the 
organisation. To be effective, workplaces must have a culture that promotes safety. Indeed, in my experience, 
mainly as a Minister for Mines and Petroleum, I was pleased to see that the mining sites I went to had a very good 
culture. I do not want to be negative about the construction industry, but when I compare the mine sites I went to 
as Minister for Mines and Petroleum with some of the construction sites I visited as a Minister for Housing, the 
safety culture that I experienced on mine sites was probably more advanced than on the construction sites. I know 
that construction sites can be more confined so it may be more difficult, but when I was shown around many 
mining sites I noted the attention to detail even before I went on the site, such as the safety gear I had to wear. 
Things that might have been considered quite minor in my younger days as an engineer were pointed out as hazards 
by the CEO when he was showing me around. Indeed, sometimes they would stop everybody and get the workplace 
to address the issue, which would probably not have even been looked at in my day. 

That is where I would like to head to now—to how times have changed. On my very first day on the job in my 
first job as a builder’s labourer, I was lucky to not seriously damage my leg. I was basically an offsider to 
a carpenter. The company I was working for was J.M. Best and Son in Bunbury. The carpenter had a job to extend 
a verandah, and I was basically handing him his tools. An oxygen cylinder was balanced on the verandah and it 
just came down out of the blue and grazed my leg. I was lucky that it did not hit me. J.M. Best was not a large 
construction company in Bunbury, but I was quite surprised about how concerned it was about my welfare. It was 
just a graze. I was not injured—I was fine—but there was a little form I had to fill in, which I thought was rather 
nice. The company was concerned about my welfare. I realised that it could have been a lot more serious. We are 
talking about 1973–74—that is a long time ago. To show how things have changed, in that very same year I was 
working on dismantling a scaffold at Laporte Industries Australia in Australind. Its operations were expanding. 
J.M. Best got the job to do some construction work on the site. I was put on the site and my job was to climb up 
11 levels of scaffolding and to start dismantling it. The scaffolding was tied to the existing building. The building 
was extended, and that was how we got on top of the building. The building was still in operation and they needed 
to access it. Once they got up to 11 levels of scaffolding, they took out three levels underneath. It was basically 
like a bridge. When I was up the top dismantling the scaffolding with someone else, as we got down to only three 
levels above the doors, it started to collapse. I rode the plank down until it stopped, with the rope holding it up. 
Thank goodness it was tied to the building; otherwise the whole thing would have collapsed and I probably would 
not be here talking about it today. We did not think it was a big deal, but it was terrible. That was a serious incident. 
We were just a bit more careful when we carried on dismantling the rest of the scaffolding. 
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On that same site, a work colleague was showing off his helmet—this is the mid-70s. A brick had fallen on his 
helmet and his helmet had saved him. He was so proud of this helmet that he wanted to carry on wearing it. It had 
saved his life, basically. He was showing it off. This shows members how bad the culture was in those days. He 
wanted to wear it, but he was told that he could not wear it once it had been hit, because it would not protect him 
next time. It was a hard job to get this guy to get rid of his helmet. 
The other workplace practice that was very bad on this site involved the use of dust masks. The actual company 
had a policy that whenever anyone did any work, they were to wear a dust mask—I know, because my father was 
the chief engineer—but it was optional for subcontractors on this particular site. There was one carpenter who 
always wore a dust mask when sawing through cement sheeting and he was seen as a bit of a wuss by all the other 
carpenters who worked for J.M. Best and Son. There was a culture to go against good safety practice at this site in 
the mid-70s.  
In the late 1970s, I ended up working for Main Roads as a young engineer. Main Roads had an extremely good 
safety culture. In those days, Main Roads built all the roads and nothing was contracted out. Main Roads had 
10 divisions. The most competitive aspect of Main Roads was safety. Every month, a safety shield was presented 
to the division that had the lowest number of lost-time work injuries per million man-hours worked. A report was 
put out each month and everyone got a copy. The divisional engineers of the various regions throughout 
Western Australia were very proud to be the holder of that shield each month. The number of workers in each 
division was not immense. Therefore, if someone was injured, even if it was a minor or middle-order injury, it 
would stuff up the figures big time, so there was a lot of pressure to make sure there were no accidents. 
I will give members another example. When I was transferred to Derby, I had to look after a road crew. One of the 
things we do when we build roads is hammer a peg into the ground to ensure that the road is built at a certain level. 
Someone on my job had hit their thumb with a hammer. I hit my thumb with a hammer many times when I did my 
vacation jobs, and I never made a big deal about it. I was on the safety committee, and I had to write a report on 
that injury. Grahame Rathbone, who was the assistant divisional engineer and head of the safety committee, 
thought my report was fairly spartan in the amount of detail about how this person had hit their thumb. I decided 
to rewrite my report from two paragraphs to about two pages of immense detail about how this person had lifted 
their hand level with their shoulder, had looked down, and had hit their thumb with the hammer. I went over the 
top, in a bit of a sarcastic way, and I was looking forward to the reaction that I would get from Grahame Rathbone 
at the next meeting. I was surprised. He was very impressed. He thought it was one of the best reports he had ever 
seen. He took it extremely seriously. In fact, the Derby workshops designed a special tool that could be put over 
the top of the peg so that people would not have their hand close to the peg when they were banging it in. I do not 
know that that ever became a sensation Australia-wide, Western Australia-wide or worldwide, because I have not 
seen many pegs banged in today using that fantastic contraption.  
Main Roads had an interesting culture in those days. It also had history and folklore. I remember being at the 
workshops in Derby when someone pointed out a big beam in the ceiling that was bent. It was not a very strong 
beam; it could be bent very easily if it was banged with a hammer. The reason this beam was bent is that someone 
had been sitting on the rim of a tractor tyre while he was trying to inflate it. The rim flew off under pressure, and 
it lifted him, while he was still sitting in the tyre, to the beam, and he broke both legs, and that had caused the bend 
in the beam. It was pointed out to the young engineers when they went to Derby that they should not inflate a tyre 
by sitting on the rim, just in case it flies off. In fact, the practice these days is that tyres are inflated in a cage. In 
the late 1970s, they did not use a cage. There are a lot of anecdotes and stories about what happened in those days. 
I am sure the Acting Speaker (Mr S.J. Price) has heard many of them. 

In the 1970s I also had to supervise what I would call a sole practice contractor who was drilling for water along 
a 250-kilometre section of Great Northern Highway between the Broome turnoff and Sandfire. We were trying to 
find water, because to build a road we need water. I helped write the contract for the location of the drilling spots 
using contour maps, and he used his rusty old drilling rig to drill holes at 10-kilometre intervals. His name was 
Brian Coffey, and he was successful in finding water in all but one drilling hole. On the job he wore only black 
shorts and thongs. He would not be allowed on a drilling site today wearing that attire, but he was a sole contractor 
and he had won the contract and that is how he did his job.  

I move now to two serious issues that happened when I was in the Kimberley. The first raises an interesting point 
about duty of care. Another engineer was running a job adjacent to mine at a place called Thangoo, and he was 
supervising a roller driver. The job of a roller driver on a road construction project is very boring, because they 
are often the only person on a five-kilometre stretch of road. The supervisor noticed that the roller had been stopped 
in the middle of the road and the driver was nowhere to be seen. This was in 1978 or 1979. As far as we could 
ascertain, the roller driver had just left the job and taken off, never to be seen again. Indeed, every 10 or 15 years 
he is mentioned on a missing persons’ program on television, and his parents come over from the eastern states 
and there is a story about him. We believe he had had a few too many drinks the night before, and he may have 
been depressed; we are not sure. He had left everything behind in his room. The other engineer on the job organised 
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for the police from Broome to do a search, with all the team, but he was never found. It would be interesting if the 
minister could explain how that might fit under the new penalties and the employer’s duty of care. It bothers me 
every now and again to think about that person who disappeared, and I think it bothers the other engineer too, 
because it was his job to look after that individual. 

I want to relay another story on which the minister might want to comment. It concerns a fatality that I was very 
close to. It was in 1980 at Nita Downs, and it was not my job; it was a Thiess job. This young man had just had 
his twenty-first birthday. His job was to drive around in his Land Rover at the end of the day and pick up bits of 
machinery and bring it back to the camp. My job was to supervise the Thiess contractor. I had a crew to test the 
soils, a survey crew to test the geometry of the road, and a work inspector to keep an eye on the job during the day. 
I had finished for the day, and we heard a report that this young man’s Land Rover had rolled over. It was a work 
vehicle, and it was on the construction site. I suspect that the driver had been going too fast around the bend on 
that section of Great Northern Highway, which was corrugated. I was informed that he had gone through the 
windscreen of the vehicle. With us was a visiting supervisor from Main Roads Western Australia, who was 
a former ambulance driver. We jumped in his ute. We also had a short-wave radio connection to the Royal Flying 
Doctor Service. We drove down to where the crash was. A 21-year-old was lying on the side of the road but seemed 
to still be in reasonable health, but was being supported. We were told he had gone through the windscreen, so he 
was not wearing a seatbelt, but a lot of people did not wear seatbelts in those days. He looked fine but the sad part 
about it was that he had got the job through his future father-in-law, who was there supporting him and giving him 
encouragement to hang in there. My supervisor from Main Roads informed me that he could not be moved because 
I think there was a bump on his back, so we made sure he was not moved. We were trying to get an ambulance 
from Broome or La Grange; it turned out there were two ambulances in the area. At the same time, we were trying 
to get the Royal Flying Doctor Service to land on the road and take him to Port Hedland Hospital. 

Unfortunately, unbeknownst to me, the 21-year-old’s lungs were filling up with blood and he passed away. It was 
a very sad incident for me because he passed away with his future father-in-law trying to keep him alive. I still 
remember that incident. By the time this guy had passed away, it would have been four hours after the accident, and 
the Thiess construction workers had tried to light up the road to try to encourage the Royal Flying Doctor to land 
there because we had heard a rumour that he had apparently done it before. But it was not to be. As it turned out, 
I do not think he would have survived in the aircraft. In those days, we did not have counselling; we just went to bed 
late. On this site, work did not start until lunchtime the next day and that was it—end of story. It was very sad. I often 
think of that. When I am in this place and people are yelling and screaming, and jumping around about something 
I think is pathetic, I often think of that young 21-year-old who passed away, and that does mean something. 

I will move forward to today. As I mentioned before, there is much greater attention to safety on site. Typically 
these days, probably on all sites, before workers start work, there is a safety meeting at which it is discussed with 
the team what job they will be doing that day. The possible risks are highlighted and they make sure they engage 
with the team, asking, “Can you identify some of the risks? How are we going to manage those risks?” They make 
sure that workers can address the risks and if they need to do particular things, they are emphasised. If there are 
risks, it is emphasised that they do not mess about with them. That is just basic; everyone does that on-site now. 
The hazards are identified and incidents or near misses are reported. Even near misses are reported, particularly in 
the mining industry, and I am sure the shadow minister for mines will probably raise that in debate on the 
Mines Safety and Inspection Amendment Bill, which we should have debated cognately, but we have not. In the 
mining industry, near misses have to be reported—in fact, it is part of the Mining Act. I think some fines will be 
increased under that bill to cover those reporting incidents. 

What else did I want to mention? 

Dr A.D. Buti: That’s probably about enough! 

Mr W.R. MARMION: I want to mention mining fatalities; they are important. A memorial wall for fatalities in 
the goldfields was set up just outside the Museum of the Goldfields at the top of Hannan Street. The project was 
started by a former minister for mines, Hon Norman Moore. I was privileged to be the Minister for Mines and 
Petroleum when the Eastern Goldfields Miners Memorial was unveiled. The Anglican Archbishop of Perth came 
and there was quite a big ceremony. The wall has the names of every single miner who has died in the goldfields. 
It has the year and people can see that in some years, up to 50 people might have died, but that was way back in 
the early 1900s. As Norman Moore would say to me, in a year or maybe two that he was the minister, there were 
no fatalities. I think around 2011 to 2012, there were some nice gaps when there were none, but then there were 
four or five fatalities in one of the years that I was minister. The rate has dropped off. 

One of the interesting things about that ceremony was that relatives flew in from over east. They really appreciated 
the fact that their relative or their son’s name was on the wall. I think it is a good thing to recognise some of the 
workers, particularly in the mining industry. It is something that I will always cherish. I was in Kalgoorlie three 
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weeks ago for Mental Health Week. It was launched in Kalgoorlie; was it three or four weeks ago, member for 
Kalgoorlie? 

Mr K.M. O’Donnell: Yes. 

Mr W.R. MARMION: The member for Kalgoorlie was there. In the afternoon, I went to have a look and to 
reminisce about the goldfields memorial wall. It is going to be there forever. 

To wrap up, the opposition supports the Occupational Safety and Health Amendment Bill. We understand that the 
reason behind increasing the fines is they have not been updated since around 2008. A lot of changes have been 
made and we want to make sure that workplaces are safe. It is often said that after going to work, a worker has the 
right to go home. We do not want workplaces where people do not have that possibility—where it is that dangerous, 
there is no attention to detail and there are hazards. We do not want those workplaces to exist. It is important that 
there are incentives and disincentives to make sure that workplaces are safe, and this bill goes some way towards 
that. 

MR S.A. MILLMAN (Mount Lawley) [8.58 pm]: I rise to contribute to the Occupational Safety and Health 
Amendment Bill 2017. I start with a quote — 

Together Moscou Holdings Pty Ltd and Rite Angles Pty Ltd formed a partnership named 
Penguin International. Employees of the partnership were employees of each partner and the actions of 
each partner bound the other. 

The Accused imported sheets of glass from China, for use in architectural and structural applications. 
Trucks delivered shipping containers holding the glass sheets of various sizes, to the accused’s premises 
at 9 Collingwood Street, Osborne Park. The Accused employed approximately 15 workers. 

The glass sheets were packed in wooden crates, which were strapped to a side of the container. Crates 
were unpacked between one and three times each month. 

The smallest crates were unpacked from the container, by workers manually lifting the crates out of the container. 
Heavier and larger crates were unpacked from the container with the assistance of a forklift that was able to drive 
inside the container. 

The largest crates could not be manually unpacked by workers or by driving a forklift into the container. 
The crates were too large for workers to unpack manually, and the forklift mast could not extend high 
enough inside the container because the roof of the container was too low. For this reason, a forklift 
dragged the crates to the front of the container whilst workers inside the container assisted. 

To do this, workers used a sling to connect the crate to the rear of the forklift and both guided and 
supported the crates inside the container whilst the forklift dragged the crate to the front of the container. 

The accused instructed its employees that if a crate began to fall, they should let go of the crate and move 
out of its way. On 4 February 2013 three employees were unpacking a sea container when a crate of glass 
fell onto one of the employees (the victim) and killed him. 

The first employee cut the straps that held the crate to the wall of the container. The victim used a crow 
bar to separate the crates from each other. The crates were then free standing. As a forklift, driven by 
second employee pulled the first crate to the front of the container, the victim supported its weight and 
guided it forward whilst the first employee stopped another crate falling by supporting its weight. 

The crate the victim was supporting fell onto his face, smashed his glasses, pushed into his neck area and 
then skidded away from him. The top of the crate pulled him down to a sitting position against the side 
of the container and it landed on top of him. 

Several men tried to move the crate off the victim, but it was too heavy, so the forklift was used. 

The crate, which fell onto the victim, was approximately 2.4 meters long, 1.95 meters high, 25 cm thick, 
and weighed approximately 1.2 tonnes. 

The victim later died in hospital. The cause of his death was neck injury with damage to his spinal column 
and spinal cord, complete transection of the windpipe, and injury to the surrounding soft tissues. The 
victim was a 26-year-old glazier. 

I read from the decision Moscou Holdings Pty Ltd, ACN 083 182 872, which is available to members on the 
WorkSafe website—it records the outcomes of prosecutions. Sadly, the story I have just relayed to members in the 
chamber was not the first time that somebody had identified that this system of work was unsafe. In fact, on 
26 May 2011, a crate weighing approximately one tonne fell whilst two employees were inside the container. In 2012, 
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one of the accused’s employees identified the hazard created by the unsecured crates, yet by 4 February 2013, this 
unsafe system of work had resulted in the death of the worker I have just described to members. Last night, the 
Australian Workers’ Union put out a media release to say that a traffic signal worker had been run over and killed 
at a construction project on the Bruce Highway in Queensland. The stories I have relayed demonstrate just how 
important the area of work health and safety is. 
In the time I have I want to do a couple of things. Firstly, I want to thank members who have already made 
contributions to the debate. I thank the member for Forrestfield for talking to us about the importance of safety 
culture and how important it is for a safety culture to permeate a workplace. I thank the member for Morley for 
highlighting just how important work, health and safety issues are. A lot of what I will say will focus on fatalities, 
because that is the harshest reality presented by unsafe workplaces. I thank the member for Nedlands for once 
again, in a sensible and intelligent way, advancing the opposition’s position. It shows that the opposition 
recognises the importance of these amendments and will support them. 
In the time I have, I propose to go through some statistics, and I thank the member for Morley for already alluding 
to some of these statistics in her contribution. I want to talk about what the effect of this bill will be in increasing 
the maximum penalties available to prosecutorial authorities under the proposed amendments. I want to talk about 
the importance of making sure that breaches of our occupational health and safety legislation are prosecuted, and 
I want to outline to the chamber in short order what the McGowan Labor government is doing more generally to 
make sure that we advance the interests of occupational safety and health. 
I turn first to a statistical snapshot provided by Safe Work Australia. It reads — 

In the 13 years from 2003 to 2015, 3,207 workers lost their lives in work-related incidents. 
Just let that sink in for a second: 3 207 workers throughout Australia. A significant proportion of those workers 
were employed in the transport, agriculture, forestry, fishing and construction industries. Unfortunately, the trend 
of workplace deaths is not abating. The number of deaths between 1 January 2016 and 2 November 2016 in the 
transport, postal and warehousing industries was 53; between 1 January 2017 and 2 November 2017, the figure 
for the same industries was 55. In the agriculture, forestry and fishing industries, for the same period in 2016, the 
figure was 30; for the same period this year, 38. In the construction industry, for the same period in 2016, the 
figure was 23; for the same period this year, the figure was 27. The story of significant workplace fatalities is not 
one that happens only outside the state of Western Australia. As members heard from the member for Morley, 
WorkSafe’s “State of the Work Environment” report of September 2016 confirmed that the average number of 
days during which a person is not fatally injured in a workplace in Western Australia is now 19 days. Members, 
once every 19 days a Western Australian worker is fatally injured in a Western Australian workplace. 
I turn now to fatalities by age group. More than 40 per cent of people killed in workplace accidents are aged 
between 25 and 44 years old. As the member for Morley said, these are people whose lives are taken from them 
when they have all before them. They are in the prime of their life, and many have families and young children. 
They make up a significant proportion of those who are getting killed in workplace accidents. The national trends 
are reflected in Western Australia. Workplace deaths over the period 2006–07 to 2015–16 were, in the 
manufacturing industry, 23; in the transport, postal and warehousing industries, 27; in the mining industry, 29; in 
the construction industry, 32; and in agriculture, forestry and fishing, 45. This statistical snapshot clearly 
demonstrates to everybody here just how important these legislative changes that increase the penalties for 
breaches of the occupational safety and health legislation are. 
What will be the effect of this bill? Firstly, as the rest of the country moved towards harmonising its work health 
and safety legislation, Western Australia was left behind. The penalties that the state of Western Australia is 
imposing for significant breaches of occupational health and safety legislation have not been changed for more 
than a decade. As everything else has moved on, all the other jurisdictions have significantly increased their 
penalties and we are now well and truly out of step with the rest of the nation. I say that is an indictment on the 
situation here in WA. Why is it that Western Australian workers should not be afforded the same protections as 
their counterparts in every other state? The time is now for bringing these penalties up to date and thereby 
harmonising the penalties that will apply to employers across Australia. 

It brings us into line with the other states and brings us into line with the model work health and safety legislation 
that is widely regarded as a reasonable legislative outcome and reasonable policy objective to make sure that our 
occupational health and safety regime is consistent with other states. It significantly increases the penalties—other 
members, including the member for Nedlands and the member for Morley have already spoken about the increases 
in penalties—and it should also serve as an incentive to improve safety. The correlation between increased 
penalties and beneficial safety outcomes is not immediately apparent. I looked at the “Work, Health and Safety: 
An Inquiry into Occupational Health and Safety” and the 1992 Laing report on the review of the 
Occupational Health and Safety Act, in which Mr Robert Laing stated — 
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Unless penalties are significant, some employers will view them as little more than an operating cost. In 
addition, fines should be sufficiently large to convince employers that a reasonable level of expenditure 
on safety and health is warranted  
Arguments in favour of increased penalties [include] ... an indication to the courts that Parliament and the 
community view the issues as significant and expect that fines should have a real deterrent value. 

That is what the expert evidence states and that is why this critical step of increasing penalties should serve as an 
incentive to corporations and employers to improve their safety record. 
I put all of that on one side. Work health and safety is an important priority; increasing penalties should prioritise 
work health and safety in the minds of employers. But in addition, it is imperative that our regulatory authorities 
use their prosecutorial powers to hold negligent employers and employers that breach statutory obligations to 
account, and prosecutorial authorities ought to take the necessary steps to bring those employers to justice. 
Again, referring to the former Department of Commerce’s summaries of successful prosecutions website database, 
which is the database maintained by the department, the following prosecutions were listed for 2017: 4 September, 
Round Table Roofing Pty Ltd, with a penalty of $70 000 imposed; 14 August, Picton Civil Pty Ltd received 
a penalty of $4 000; and other prosecutions on 14 July, 26 June, 16 June, 23 May, 10 April and 25 January. That 
is fewer than one dozen successful prosecutions of significant breaches of occupational health and safety 
legislation by the statutory authority, and that pattern has continued for the last two years. The point I make is this: 
the successful prosecutions conducted by the prosecutorial authority represent one prosecution per month for the 
last two years. When people take into account the statistics that the member for Morley has illuminated of one 
workplace accident in Western Australia every two hours, and the hundreds of people who are making claims for 
workers’ compensation or logging occupational health and safety incidents or accidents at work, one successful 
prosecution per month for the last two years stands in stark contrast with the significant number of workplace 
injuries and fatalities that regularly occur in Western Australia. Although Parliament can do its part to ensure that 
legislation is up to date to reflect community expectations and can harmonise the laws to provide the right 
framework of rights for Western Australian workers, and employers can do their part by instituting proper safe 
systems of work to ensure that their workers go home safe at the end of each day, bad and negligent employers 
need to know that they will be prosecuted, convicted and fined so that the justice demanded by occupational health 
and safety legislation comes to the fore. 
That brings me to my final point: the McGowan Labor government’s package of occupational health and safety 
measures is not merely confined to improving the penalties imposed under occupational health and safety 
legislation. In addition, the Legislative Council is embarking on an inquiry into the operation of WorkSafe to 
review and improve the way that statutory authority functions to make sure that workplace health and safety 
achieves the prominence it deserves. At the moment a ministerial advisory panel is considering ways to harmonise 
Western Australian occupational health and safety legislation to bring it into line with occupational health and 
safety legislation throughout Australia. 
Mr W.J. Johnston: Member, are there any good members of Parliament on that panel? 
Mr S.A. MILLMAN: Minister, I have the great privilege of serving on that panel, and the work that we are doing 
continues apace with a view to ensure that we can deliver safe workplaces for Western Australian workers. 
I will finish by saying this: the member for Nedlands regaled us with some excellent tales of just how bad 
occupational health and safety was in Western Australia during the 1970s and how significantly those 
circumstances have improved over the last 10, 20, 30 years. That is due in no small part to employers doing their 
bit to improve workplace safety and to legislators making sure that they improve the legislative regime governing 
occupational health and safety. But the greatest respect needs to be paid to the unending work of our trade unions, 
trade union officials and occupational health and safety organisers throughout the industries who have worked 
tirelessly to make Western Australian workplaces safer, and that is why it gives me great pride to speak on this 
amending bill. 
MR T.J. HEALY (Southern River) [9.16 pm]: I rise to speak on the Occupational Safety and Health Amendment 
Bill 2017, which amends the Occupational Safety and Health Act 1984. The purpose of the bill is to increase 
penalties for workplaces and companies, and to encourage safer workplaces. This bill will bring Western Australia 
into line with other states and territories and the commonwealth. It seeks to continue to set the standard on safety, 
to minimise workplace injury and to eliminate workplace fatalities as best we can. It also provides that dependent 
family members of those workers who are killed on the job receive fair and reasonable compensation for their loss. 
I commend the Minister for Commerce and Industrial Relations for his work in bringing this bill to the house. 

Twenty traumatic work-related fatalities a year is too many. I put on the record that I commend the many 
workplaces that do the right thing. There are plenty of workplaces that ensure that workplace safety is a priority 
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and that their workers can and do go home. The bill will help to ensure that those other workplaces are safe and 
that we do everything possible to ensure that every working woman and man goes home to their family every 
night. I am sure that that is something we certainly all agree on in this house. Certainly, the labour movement 
prides itself on that being one of the great things it has achieved. 

I acknowledge that some workplaces are not the best, and the bill refers to a number of those businesses and 
workplaces. Not every company does the right thing. I also acknowledge that some workers even with training 
make mistakes; we are human. Procedures and safety, which is inherent in this bill, will go a long way to ensuring 
that workplace injuries and fatalities are minimised. 

I commend the historical work of unions in this field, UnionsWA, the labour movement and the many responsible 
workplaces. It is important to remember that the accepted levels of workplace safety that exist today were fought 
for long and hard over many years by many of our comrades and union members. The language and procedures 
were a struggle to achieve. I thank the millions of union members who came before me who fought for this and 
supported the unions to get there in conjunction with those good workplaces. 

Everyone knows that before coming to this place, I was a teacher and a proud union member for many years. 
I would like to speak about my experiences on a number of worksites in different fields over my career. Members 
may know that when I was 17 years old, I did half a floor tiling apprenticeship. My hands are soft now, but they 
were very rough and ragged back in those days. We worked with a variety of chemicals. My half apprenticeship 
had almost no training. My boss at the time told me that he was paying my membership of the Construction, 
Forestry, Mining and Energy Union and that all of my protections, workplace entitlements and superannuation 
were taken care of, but of course they were not. I worked on a number of pretty dangerous building work sites in 
the late 1990s. I believed that I was a part of the union movement at the time. If I had received a workplace injury, 
my family would not have received a number of things. I spent some time as a forklift driver working at 
warehouses. I was given no licence. I was given a 30-minute introduction to how to work the vehicles. Again, 
I was lucky that no injuries happened. Unfortunately, these stories are not uncommon for 17 and 18-year-olds, 
even today. Accidents, injuries and fatalities still happen. I am very, very proud of the work that the Shop 
Distributive and Allied Employees’ Association did when I was a Coles Express Shell service station operator. 
I worked very long hours and I worked alone for a lot of that time. There were many hold-ups and a lot of 
aggressive customers in the early hours. I was very proud to be a member of the Transport Workers’ Union of 
Australia for many years. As many would know, I was also a bus driver. I know exactly what the minister is saying 
right now! I was also a very proud member of United Voice and the State School Teachers’ Union of WA. 

Mr W.J. Johnston: No, servos are covered by the AWU. 

Mr T.J. HEALY: I do apologise! I commend the Australian Workers’ Union, then, for my time working in Shell 
service stations. As a bus driver I worked long hours. I still have my bus licence and my F-class licence, but I think 
I have to check whether the new taxi entitlements change my F endorsement. There was pressure from companies, 
pushing drivers to work for longer and longer, regardless of the hours they had spent on the roads and regardless 
of the conditions. Unfortunately, there were many fatalities and injuries. I also spent time with United Voice, the 
missos, and the State School Teachers’ Union of WA as a teacher at a number of places in Perth. Workplace 
injuries are different for a teacher. My main injuries were from being punched by students while breaking up 
fights. I certainly had a number of injuries, and my girth usually meant that I was the teacher sent into the middle 
of three or four kids. But it was always wonderful to know that I had my union standing up for me and that we 
were working together to ensure that the workers had protections. Of course, the union movement is not too 
different from the Labor Party. The Labor Party is of the union movement. It is just fantastic. 

Mr Z.R.F. Kirkup: Who would have thought? 

Mr T.J. HEALY: I thank the member for Dawesville. 

Mr S.A. Millman: It is good to see that the member for Dawesville takes occupational health and safety seriously. 

Mr T.J. HEALY: It is. 

My experience—the member for Dawesville might agree with me—is that a good balance of employers working 
with employees in unions makes the safest workplaces. I think that is a good compromise. When we had physical 
assaults while I was the teaching union representative at my school, we were able to sit down with the principal, 
the Department of Education, our union representatives and those affected and work out compromises and ways 
to make our workplaces safer. I am lucky now that I do not work on a worksite where concrete falls on my head 
or I can fall from a great height. My workplace was a vastly different one. 
In my speech tonight I am really going to focus a lot more on the construction industry and some of the areas in 
which great improvements have been made and continue to be made. Before I do that, I would like to acknowledge 
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the many workers who have needlessly lost their lives or endured workplace injuries due to those companies that 
did not allow or accept the appropriate levels of workplace safety. I acknowledge the many families of workers 
who have had injuries or who have died. This bill seeks for all of us to do better by making it financially unviable 
for a business to lose a worker through death or injury. We need deterrence to assist business in this way. 
Sometimes the moral pressure is not enough. Companies need to be held to account when not taking safety 
seriously, and financial pressure helps. I repeat that I acknowledge that many companies do this well, but again 
this bill seeks to help steer those that can do things better towards making their workplaces better. I repeat again 
that it is important that families get to have their family members at home after they have finished work. This bill 
will help companies keep to account, and the community has expectations. It is my belief that the community 
supports this bill. Worksites need to produce and be active, but they also need to be safe. Workers are not 
expendable. The speed of generating a product, operating a site or generating a profit should not be at the expense 
of a worker’s life or limbs. We must not make it financially difficult for employers to ensure that workplace safety 
is taken seriously, and, again, I commend the many workplaces doing the right thing. Many employers do expend 
funds and direct company culture to support occupational safety and health practices and a safe workplace, and 
this bill will help workers in my community. Companies that do the wrong thing need consequences and those that 
do the right thing should be commended. 

I speak of the good work of one of the largest employers in my electorate, the City of Gosnells. I will quote from 
a media release. It states — 

“Safety in the workplace is not simply about safe work practices, it’s about maintaining the health of staff 
… 

It is fantastic to hear an employer say that. The media release continues — 

“The City takes safety in the workplace very seriously and has a good track record having won two awards 
this year, the WorkSafe WA Silver Achievement Award and Gold Diligence in Safety Award from Local 
Government Insurance Services … 

The City of Gosnells has been proactive on a number of fronts to ensure a safer workplace for all employees. 
A review of high-risk areas identified a need for a dedicated injury management and investigations officer. All parks 
vehicles are fitted with GPS devices to strengthen its duty of care, and each month the city promotes a safety theme. 
During October, in conjunction with National Safe Work Month, the theme was “sharing safety knowledge and 
experience benefits everyone”, and this month’s safety theme is heat stress. Congratulations to the City of Gosnells, 
and to the CEO, Ian Cowie, and his team, for promoting a strong workplace safety culture, in conjunction, of course, 
with the Australian Services Union, the largest union for local governments. 

I mentioned that, as a teacher, my trade was different from those on other worksites. I would like to refer to the 
building and construction industry. Historically, this industry, and even some companies to this day, has a truly 
disappointing record. I commend the work of those good employers and I commend the work of the 
Electrical Trades Union and the Construction, Forestry, Mining and Energy Union in minimising injuries and 
fatalities. Many lives have been saved and the workplace culture has improved. I refer to some statistics about the 
construction industry from Safe Work Australia. I am aware that the member for Mount Lawley, who was the 
previous speaker, also referred to these. An industry profile created in 2015 found that the most common 
work-related injuries experienced by workers in the construction industry were cuts and open wounds at 
31 per cent. These injuries were mainly due to people hitting, or being hit by, an object. Fifteen per cent of injuries 
were due to falls from a height—clearly preventable injuries. When it comes to work-related fatalities, the most 
recent statistics from the construction industry profile show that between 2003 and 2013, 401 workers died on 
construction sites in Australia. The majority of those, 28 per cent or 112 people, involved falls from a height; 
40 involved ladders; 32 involved a fall from a roof; and 17 involved buildings under construction. Other fatalities 
during this period included those due to vehicle collisions, affecting 65 people; electrocutions, affecting 61 people; 
being hit by a moving object, 48 people; being hit by a falling object, 46 people; and being trapped between or in 
equipment, 31 people. These fatalities were preventable. In the last half of the twentieth century, those figures 
were worse. Even one death is still one too many and we continue to work towards a figure of zero. 

A company that could do better is Gerry Hanssen’s building and construction firm, and I will refer to some media 
releases. I quote from an article on the death of a worker in October of last year titled “Five safety complaints 
made against East Perth high rise site before fatal fall”. The article reads — 

East Perth’s Concerto Apartments construction site had received five safety complaints against it before 
a German worker fell 13 stories to her death on Monday, it has been revealed. 

The 38-storey Finbar and Hanssen development on Adelaide Terrace began construction in late 2015, and 
was due to be completed mid-2017. 
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Marianka Heumann, an unskilled labourer, was finishing her shift on the 15th floor and had removed her 
harness when she noticed a bit of ceiling she had forgotten to seal, and turned back. 

That split-second decision proved fatal after the 27-year-old lost her balance and fell 13 stories to the 
second floor as horrified colleagues watched on helplessly. 

… 

Safety watchdog Worksafe confirmed it had received five complaints about the site since construction 
commenced and had issued two improvement notices to the builders, one for “edge protection” another 
for “excessive debris”. 

No worker is expendable. A company should not think that a worker is expendable, and we in this place should 
set the example and acknowledge the importance of workers. Respect for workers should be a priority for members 
in this place, and the Occupational Safety and Health Amendment Bill 2017 will ensure that workers and their 
safety are paramount. The workers built this community, and they deserve our protection. I recall the lines of 
Solidarity Forever, and I quote — 

It is we who plowed the prairies; built the cities where they trade; 

Dug the mines and built the workshops, endless miles of railroad laid; 

Now we stand outcast and starving midst the wonders we have made; 

But the union makes us strong. 

Members, if all the speeches on this bill mean just one more workplace takes further measures to improve safety 
and we save just one life, although we seek for better than that, it will be worth it. I commend the bill to the house. 
Solidarity forever, comrades. 

Government members: Hear, hear! 

MR Z.R.F. KIRKUP (Dawesville) [9.31 pm]: I rise to speak to the Occupational Safety and Health Amendment 
Bill 2017, and echo the opposition’s support for it. Before I begin, I will take some issue with the comments of the 
member for Mount Lawley that I do not consider occupational health and safety important. I think that is absurd. 

Mr S.A. Millman: No, I said you did! 

Mr Z.R.F. KIRKUP: You did? Sorry; my apologies. I misheard the member for Mount Lawley. I appreciate that. 

Most importantly, I do because I experienced some of the same issues and injuries the member for Morley spoke 
about. When I was on professional development experience working on a construction site over the summer of 
2015–16, a number of incidents happened to me—unsurprisingly, through my own clumsiness and issues. I was 
struck in the head by a falling concrete prop because it was knocked out by a forklift driver. It fell over and my 
safety helmet was knocked off. As a concrete formworker, when we built floors in a hotel or something like that, 
there were tables that were moved around to lay the concrete on top, and one of those fell into a void. That was 
a very serious issue that we had to respond to. 

Mr T.J. Healy: Did they give you training? 

Mr Z.R.F. KIRKUP: Absolutely they did. I still have my white card and I went through inductions quite 
significantly. 

Mr T.J. Healy: Is it your trade, this industry? 

Mr Z.R.F. KIRKUP: I do not have a trade — 

Mr T.J. Healy: What were you on the site for? 

Mr Z.R.F. KIRKUP: — “I am a political hack”? It was professional development as part of working for 
a construction company.  

It finished with my finger being jammed between a prop and a concrete deck, effectively. There was no lost-time 
injury, but certainly there was an issue there. The important reality, I suppose, of all construction workers is that 
they go home safe every day, and we want to make sure in this place that that happens. I do not necessarily think—
obviously in contrast to those opposite—that it needs to be an affiliated union site, but I think it is still an important 
tenet nonetheless.  

I also welcome the increased penalties that have been put forward by the minister here today. I think they are 
important. I would like to see them, basically, pegged so that they could be dealt with by regulation or something 
like that, that could increase them as time and inflation goes on.  
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The minister has been very busy in the occupational safety and health space. In June I think he commenced the 
Commission for Occupational Safety and Health. As part of its role I understand the commission issues guidance 
notes. I take an interest in the work the minister does, and I have had a look at some of those guidance notes. One 
particularly caught my eye. It deals with bullying at work. I have it here and I might just quickly go through it. 
Page 4 of the guidance notes is titled “What is workplace bullying?” I quote — 

Bullying at work can be defined as repeated, unreasonable or inappropriate behaviour directed towards 
a worker, or group of workers, that creates a risk to health and safety. Because it can adversely affect the 
safety and health of employees, bullying is unlawful under the Occupational Safety and Health Act 1984 
(the Act), … 
While some workplace bullying may involve verbal abuse and physical violence, bullying can also 
involve subtle intimidation. Workplace bullying can be carried out indirectly, for example via letters, 
emails or telephone text messages. 

Several members interjected. 
Mr Z.R.F. KIRKUP: Sorry?  
Several members interjected. 
Mr Z.R.F. KIRKUP: In reference to that note, I grew concerned by a series of allegations made by a senior public 
servant of bullying within the central agency of the Department of the Premier and Cabinet. All in this place know 
that DPC is an integral central agency. I think it provides unparalleled service to government and its executive 
function, and as a former staffer of the Department of the Premier and Cabinet—even though I was 
a term-of-government employee—I can attest to how important it is in the services it provides to government. 
I suspect all in this place would agree that the issue of bullying is very serious. It is covered under the legislation 
we are dealing with this evening, and section 8(1)(e) of the Public Sector Management Act ensures that officers 
of the Department of the Premier and Cabinet, whatever their level, are to act in a manner consistent with the 
Occupational Safety and Health Act.  
With that in mind, I will address the concerns raised in an excerpt of contemporaneous diary notes discovered 
under a freedom of information application and written by the former Road Safety Commissioner in relation to 
a phone call he received from the director general of the Department of the Premier and Cabinet. According to my 
notes, the FOI-ed document of the contemporaneous diary note reads — 

*PHONE CALL: 1914hrs, 22 June 2017* 
The note begins — 

*Phone call received — Darren Foster - shouting:* 
Then the diary goes to the nature of that evidently one-sided and somewhat furious conversation that allegedly 
quotes the director general — 

*You have no authority to contact BLANK* 
That is redacted from the FOI. The note continues — 

*Darren Foster is leading whole of government response to inquiry - Solicitor General is the only one 
with the authority to act on this matter, YOU’RE GONE”* 

It continues — 
*You have not spoken with Mal. 

That being Mal Wauchope, AO, the Public Sector Commissioner. The note continues — 
YOU HAVE NO RIGHT* 
*You should not have acted as you did* 

The note continues — 
*Have you advised — 

That name was redacted. The note continues — 
office? Have you spoken with — 

The name was redacted. I assume that might be the opposition leader’s office. The note continues — 
*You have no right to do that, any letter’s you have sent you need to give to me. * 
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*TRYING TO EMBARASS GOVERNMENT* 
The former Road Safety Commissioner then records his own response to the conversation in the contemporaneous 
note, writing — 

*I am the accountable authority in this matter. I received I direction from the CoI to hand over material 
that may attract Public Interest?. * 

The note continues — 

*I have kept Mal — 

That was Mal Wauchope — 

informed of my intent. * 

From what we know, this phone conversation between the director general and the former Road Safety 
Commissioner ended at 19:38 hours or thereabouts. It went for approximately 24 minutes. About five minutes 
later, clearly, I would consider, in distress, the then Road Safety Commissioner called and left a telephone message 
for the Public Sector Commission, and recorded what he said in the voicemail he left for the Public Sector 
Commissioner in that same diary note. It reads as follows — 

*Phone call and message left for MW: — 

I assume that is Mal Wauchope. The note continues — 

Very disturbing phone call from DF. 

I assume that is the director general. The note continues — 

Inappropriate and wrong in law. Threatening and intimidating. 

Required me to hand over correspondence with — 

That name was redacted. I assume that might be Nahan. To all members in this place hearing about that 
conversation — 

Dr A.D. Buti: Nahan? 

Mr Z.R.F. KIRKUP: Sorry? 

Dr A.D. Buti: You mean the Leader of the Opposition? 

Mr Z.R.F. KIRKUP: Sorry; you are quite right, member for Armadale. I apologise.  

I remind all members in this place hearing about that conversation in the diary note that these are notes from a very 
well respected individual in the former Road Safety Commissioner. Mr Papalia was made the state’s first 
Road Safety Commissioner in October 2015. Prior to that, he spent three decades with WA Police. He is an 
individual—I suspect it might run in the family—who clearly prides himself on his service to our state; he is well 
respected and well trusted. If we consider the former Road Safety Commissioner’s comments in that context, I find 
it disturbing, and it should cause concern to all members in this place, that this type of behaviour may be going on 
in the central agency of the Department of the Premier and Cabinet. We know from these notes that the former 
Road Safety Commissioner considered what was said in the phone call to be bullying and intimidation, which is 
covered under the very bill we are dealing with this evening. He said as much in his notes. That is why it is 
important that we raise this issue here this evening. That is why we are talking about it today in these amendments 
to the Occupational Safety and Health Act, because it is a very real issue that is confronting our state’s most senior 
public servants. It is confronting to read notes like this—contemporaneous notes discovered only under freedom 
of information and which clearly reflect the distress of a very senior and experienced public servant. To me, the 
rights of victims in these circumstances can hold far more weight, given the nature of what might have been 
perpetrated against them. 

Mr D.J. Kelly: Member, can I ask you a question? 

Mr Z.R.F. KIRKUP: Not at this point, minister. 

We know that the former Road Safety Commissioner was effectively moved on because he refused to break the 
law. He relied on extensive experience to seek advice and confirmation as to whether he should release those 
documents of the former government. 

Several members interjected. 

The ACTING SPEAKER: Members! 
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Mr Z.R.F. KIRKUP: This was against what I understand to be the intentions of the government of the day. We 
can see in those contemporaneous notes that the former Road Safety Commissioner considers himself — 

Mr W.J. Johnston: You don’t know that. 

Mr Z.R.F. KIRKUP: Can I continue, minister? 

Several members interjected. 

The ACTING SPEAKER: Members on both sides! 

Point of Order 

Mr W.J. JOHNSTON: I was very happy to let the member wander around and talk about nonsense that is not 
related to the bill. However, he is now making specific allegations and drawing conclusions from notes that are 
not his own. That is impossible for him to do. The conclusions he draws have nothing to do with the legislation 
that we are debating. As I say, I did not object to the member going off on this tangent until he started to draw 
conclusions in respect of matters relating to another person. Unless the member is saying that he spoke to that 
other person, he cannot say what was in their mind, and, even if he did, it is not related to the penalties. As I said, 
I am happy for him to have a bit of a spray—that is all right—but let us keep it vaguely relevant to the legislation 
we are debating. 

Mr S.K. L’ESTRANGE: Further to the point of order. 

The ACTING SPEAKER (Ms S.E. Winton): Can I deal with the first one first? 

Mr S.K. L’ESTRANGE: It is further to that point of order, Madam Acting Speaker. You can listen to me first 
before you respond to the point of order. The second reading debate can have wideranging commentary. The 
member is relating it back to occupational health and safety in the workplace. 

Several members interjected. 

The ACTING SPEAKER: Thank you! We will hear the point of order in silence. 

Mr S.K. L’ESTRANGE: I ask that you look at it in the context of it being a wideranging debate that is looking 
at safety of the workplace and the treatment of people in the workplace. That is where the member is going with 
this debate. 

The ACTING SPEAKER: Thank you, member for Churchlands, but I could have saved you the point of order if 
you had allowed me to adjudicate in the first instance. I agree that it is a broadranging topic. We will allow the 
debate to continue. 

Debate Resumed 

Mr Z.R.F. KIRKUP: Thank you, Madam Acting Speaker. I take on the advice of the Minister for Commerce and 
Industrial Relations. The comments I reflected on were found only within those notes, so the minister is quite right: 
I cannot suggest what the former Road Safety Commissioner might be thinking. I will seek to represent what was 
in those notes. I will ensure that we keep the argument constrained in that respect. 

Mr D.J. Kelly: Can I ask my one question now? 

Mr Z.R.F. KIRKUP: No. 

Mr D.J. Kelly interjected. 

The ACTING SPEAKER: Minister, there is so little time left. 

Mr Z.R.F. KIRKUP: It appears from those notes that there seemed to be a concern that the government may have 
been embarrassed by the actions of the former Road Safety Commissioner in his attempt to be a law-abiding officer 
of the public service. Some concerns should be raised in this place, especially with a possible breach of the 
Department of the Premier and Cabinet’s code of ethics and code of conduct, and, indeed, the Public Sector 
Commission’s own code of ethics, which was issued on 3 July 2012 and which ensures that the minimum standards 
of conduct and integrity are complied with by all public sector bodies and employees, with decisions that are to be 
honest, fair, impartial and made in a timely manner. I know from a number of sources in the public service that 
this matter has not been investigated by the Public Sector Commission, the very agency that is tasked with 
investigating this type of matter. As I understand it, it has failed to initiate any investigation — 

Ms A. Sanderson: How do you know what has been done? 
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Mr Z.R.F. KIRKUP: I predicated the comment with “I understand”. 

Mr W.J. Johnston: It’s an allegation. 

Mr Z.R.F. KIRKUP: How is that an allegation, minister? 

My great concern is that there can be only one reason for this failure, and that is because the director general of 
the Department of the Premier and Cabinet is such a long-term, close friend of the state’s Premier. All of us in this 
place know that the Department of the Premier and Cabinet’s — 

Several members interjected. 

The ACTING SPEAKER: Thank you, members! 

Point of Order 

Mr S.K. L’ESTRANGE: The member has said he will not take interjections. The Minister for Water continues 
to interject, asking if he can ask a question. I ask you to let the Minister for Water know that the member is not 
taking interjections. 

The ACTING SPEAKER (Ms S.E. Winton): Thank you. Thank you, member for Dawesville. 

Debate Resumed 

Mr Z.R.F. KIRKUP: Thank you, Madam Acting Speaker. We know that the director general has a long history 
of working with the now Premier. As I understand it, he started off as a press secretary for the then Minister for 
Education. 

Ms A. Sanderson: Relevance! 

Mr Z.R.F. KIRKUP: Let me continue, member for Morley. I understand that during that time a number of issues 
were raised. An article written by Paul Murray suggested that that environment may have been a toxic workplace. 
In that context, what we have here is a senior public servant of the calibre of the former Road Safety Commissioner, 
a man of integrity who was hailed in this place as someone who did a fantastic job — 

Point of Order 

Mr D.J. KELLY: Madam Acting Speaker, you gave the member some latitude to discuss general issues around 
bullying, if you like. He is now going into a specific attack on an individual in the public sector. I think that goes 
well beyond the question of relevance when it comes to — 

Mr S.K. L’Estrange: What standing order is it? 

Mr D.J. KELLY: It is a question of relevance. 

Several members interjected. 

The ACTING SPEAKER (Ms S.E. Winton): Thank you, everyone! The point of order is to the Chair. 

Mr D.J. KELLY: It is on a question of relevance. The member has now gone well beyond debating the terms of 
the bill. He is now just taking the opportunity to specifically attack a member of the public sector. That is not 
relevant to the bill. 

The ACTING SPEAKER: Thank you, member for Dawesville; if you will continue with the limited time 
available. 

Debate Resumed 

Mr Z.R.F. KIRKUP: As I said, it is clear from the notes I have read that the former Road Safety Commissioner 
felt as though he was bullied and intimidated. That is as plain as day in the notes we have seen through FOI. 

Mr D.J. Kelly interjected. 

The ACTING SPEAKER: Members! I am going to start calling people to order. Please, let us get through this. 

Mr Z.R.F. KIRKUP: If one were to take the statement “You’re gone”, as recalled in those notes, as an instruction 
of a possible dismissal, in any situation, regardless of who may have committed it, if they were a director general 
of the central agency, it might go well beyond their authority. Indeed, it seems to me that there has not been any 
sort of investigation by the Public Sector Commission. It gives me great concern that the agency tasked with the 
last and final bastion of ensuring accountability and consistent conduct under the Public Sector Management Act 
and the Occupational Safety and Health Act has absolutely failed in its charge to investigate this matter. I suspect 
that it has failed in this matter because it does not want to challenge a long-term friend of the Premier. I am sure 
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all of us who have spoken on the importance of occupational safety and health in this place hope that the 
Public Sector Commission gets around to investigating the allegations raised in these notes against a former senior 
executive officer of our state. 

I have one final point, which I suspect will please members opposite. As part of what I hope will be an eventual 
investigation by the Public Sector Commission, I hope that it looks at the extent to which the Premier’s office was 
involved in that decision. It is a question that needs to be asked and answered truthfully. As I have said before in 
this place, in my own time working for the former Premier—the state’s twenty-ninth Premier—I witnessed the 
machinations of the previous government, how it acted and what it did in relation to possible integrity issues raised 
and covered by this act. I can say with confidence that if there were ever a CEO about whom an issue like this was 
raised, the Premier’s office was informed. The Premier was probably informed by the director general either 
informally or formally. If that is the case and the Premier was informed, we have a situation here where an 
allegation has been raised — 

Several members interjected.  

Point of Order 
Mr S.K. L’ESTRANGE: Madam Acting Speaker, the Minister for Water continues to interject and heckle the 
member on his feet. I ask that you offer the member on his feet some protection. 
The ACTING SPEAKER (Ms S.E. Winton): Member for Dawesville, will you please continue and get back to 
the bill, and perhaps members will be less likely to interject if they can hear the points that you are trying to make 
about the bill. 
Mr S.K. L’ESTRANGE: On that point of order, Madam Acting Speaker, it is not a matter of what they want or 
do not want to interject on; it is a matter of the member needing protection while he is on his feet during the second 
reading debate. 
The ACTING SPEAKER: Thank you, member for Churchlands. It is not a point of order. I am offering some 
advice to the member for Dawesville to assist him in not getting as many interjections. Thank you. Continue, 
member for Dawesville. 

Debate Resumed 
Mr Z.R.F. KIRKUP: Thank you, Madam Acting Speaker. I take your advice on board. I will leave it here. It is 
clear to me that the allegations that were raised in the notes by the former Road Safety Commissioner — 
Mr W.J. Johnston: What allegations? 
Mr Z.R.F. KIRKUP: I have said that during my speech. It is very clear from what is reported in those notes that 
there are some serious considerations across the public sector. Either the director general of the Department of the 
Premier and Cabinet was rogue in ringing up the former Road Safety Commissioner and telling him he was gone—
effectively bullying and intimidating him, according to his notes—or the office of the Premier was complicit in 
agreeing to that action. It is important for the future of the public service of this state, which continues to suffer 
from politicisation by members opposite, that we get to the core of what happened with the former Road Safety 
Commissioner. Time and again, members of the senior executive service of the public sector have been dismissed 
by this government. For the first time, we have seen records of what a now dismissed officer of the public sector 
suggests was bullying and intimidation by this state’s most senior public servant. We in this place cannot stand by 
if any evidence of bullying can be levelled against any individual, and even more so by the director of a central 
government agency. 
When I was first inducted on a construction site over the 2016–17 summer, a key tenet was that the standard of 
safety — 
Several members interjected. 
The ACTING SPEAKER: Members! 
Mr Z.R.F. KIRKUP: A key tenet of occupational safety and health was that we get the standard of safety that we 
are prepared to walk by. I implore the Public Sector Commission to not walk by this issue. I fear this may be an 
ongoing pattern in the Department of the Premier and Cabinet that this house needs to get to the bottom of. 
I commend the bill to the house. 
MR W.J. JOHNSTON (Cannington — Minister for Commerce and Industrial Relations) [9.52 pm] — 
in reply: I am pleased to close out the debate on this very important legislation, the Occupational Safety and Health 
Amendment Bill 2017. I will start not where I had intended, but with the embarrassing contribution by the member 
for Dawesville. The member for Dawesville will have to decide whether he wants to be a contributor or not. He 
will have to decide whether all his years in the Young Liberal movement, on the payroll of the taxpayer and doing 
the bidding of the Liberal Party, will be his highest achievement in life. Unfortunately, the member for Dawesville 
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has come into this chamber determined to get nowhere in life. It is embarrassing to hear the stupid things the 
member for Dawesville says in this chamber. If the member for Dawesville has any allegations of impropriety 
about the matters that he raised in the chamber today, I urge him to write a letter—I hope he can achieve that—to 
the competent authority. 
The member for Dawesville made the point in his contribution—which, as we all know, was one of the most stupid 
presentations we have ever heard in this chamber—that the director general of the Department of the Premier and 
Cabinet is a friend of the Premier. He implied that somehow or other that is an improper relationship. The Public 
Sector Commissioner is a sterling public servant who has given his life’s work to this state. The Public Sector 
Commissioner was a groomsman at the wedding of the former Premier of this state, the member for Cottesloe. 
I made the point in this chamber last week during private members’ time that there is no impropriety, improper 
conduct or conflict of interest when a Premier appoints a person to a senior public sector role so long as the person 
appointed to that role is of sufficient character and capacity to perform that job. That is clearly what happened in 
respect of Mal Wauchope in his role as Public Sector Commissioner. The fact that he is a personal friend of the 
member for Cottesloe does not exclude him from being the Public Sector Commissioner. I remind members in this 
chamber that when Dr Geoff Gallop was the Premier of Western Australia, he reappointed Mal Wauchope to the 
role of director general of the Department of the Premier and Cabinet. Therefore, it is not as though the Labor 
Party has ever picked on Mal Wauchope just because he happens to be a friend of the member for Cottesloe. 

Mr W.R. Marmion: They worked together. 

Mr W.J. JOHNSTON: That is exactly what I am saying. Just because Mal Wauchope is a friend of the former 
Premier does not exclude him from high office. Indeed, as I have said, Dr Geoff Gallop reappointed him to the 
role of director general of the Department of the Premier and Cabinet. We need to remember that at that time, the 
director general of the department performed the functions that are now performed by the Public Sector 
Commission and the Department of the Premier and Cabinet. That was not a problem when the member for 
Cottesloe appointed him to that position. The only allegation that the child from Dawesville, who now 
represents — 

Withdrawal of Remark 

Mr W.R. MARMION: Madam Acting Speaker, the minister referred to the member for Dawesville as a child. 
He is the member for Dawesville. 

The ACTING SPEAKER (Ms S.E. Winton): Minister, I ask you to withdraw. 

Mr W.J. JOHNSTON: If that is your direction, Madam Acting Speaker, of course I will always comply. 

The ACTING SPEAKER: Can we stick to the bill, please. 

Mr W.J. JOHNSTON: I am happy to comply with your direction to withdraw if that is considered unparliamentary. 

Debate Resumed 

Mr W.J. JOHNSTON: The pathetic member for Dawesville — 

Several members interjected. 

Mr W.J. JOHNSTON: I can give you the reference in Hansard for that one if you want. 

Withdrawal of Remark 

Mr S.K. L’ESTRANGE: Madam Acting Speaker, standing order 92 states — 

Imputations of improper motives and personal reflections on the Sovereign, the Governor, a judicial 
officer or members of the Assembly or the Council are disorderly other than by substantive motion. 

I ask that that comment be withdrawn about the member for Dawesville being pathetic. 

Several members interjected. 

Mr W.R. MARMION: Madam Acting Speaker, I did not hear what the point of order was because of the 
interjections from over there. 

The ACTING SPEAKER (Ms S.E. Winton): Would you like the member for Churchlands to repeat it? 

Mr W.J. JOHNSTON: Madam Acting Speaker, I want to make a submission to you on the point of order. I draw 
your attention to pages 728–738 of Hansard of 16 May 2013, when the Deputy Speaker said — 

In my short time in this Parliament I have heard that word used and I think it is probably not 
unparliamentary. 
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That was when the member for Cottesloe called me pathetic, and the Deputy Speaker ruled that it was not 
unparliamentary. I have it here in my hand if you want to see the words, Madam Acting Speaker. 

The ACTING SPEAKER: Thank you, minister. I would ask, in the context of the current debate, if you would 
withdraw that comment. 

Mr W.J. JOHNSTON: If that is your ruling, Madam Acting Speaker, I am very happy to comply with your ruling, 
as I always do. 

The ACTING SPEAKER: I am very grateful. 

Mr W.J. JOHNSTON: Therefore, I withdraw the word “pathetic”. 

Debate Resumed 

Mr W.J. JOHNSTON: Let me make it clear: the only allegation that that guy over there is making is that 
Darren Foster used to work with the Premier in a former job. 

Mr W.R. Marmion: As his chief of staff. 

Mr W.J. JOHNSTON: That is right—as his chief of staff. No allegation has been made by Mr Kim Papalia 
against anybody. Let us understand what happened. Mr Papalia tried to get legal advice from a private lawyer, 
when he is not permitted to do so by the rules of the public service. It was clearly an error by Mr Papalia. I have 
never met Mr Papalia. I am sure he is a fine person. But he made a serious error. His judgement was wrong. I am 
not alleging that it was wrong; it was wrong. Public servants cannot seek legal advice other than from the 
State Solicitor’s Office. Of course, the SSO can get legal advice, as can the Solicitor-General, but it is not the 
public servant who chooses the advice; it is the SSO or the Solicitor-General. That is basic law. That is what 
happens. Apart from anything else, a person cannot seek to enter into a contract with a private sector provider 
other than in accordance with the government’s contracting arrangements. So even on that very basic issue, 
Mr Papalia was making a serious error.  

The member for Dawesville raised a question about the Public Sector Commission. I understand the member was 
working with the member for Cottesloe in 2013. Is that correct, member for Dawesville? 

Mr W.R. Marmion: You just keep talking.  

Mr W.J. JOHNSTON: On 30 August 2013, all those members who were here remember the tabling of the report 
from the Public Sector Commissioner who looked at the bullying and intimidation by Hon Peter Collier against 
Ruth Shean. That is interesting because there was a freedom of information issue in that case too. What happened? 
Access to every single document was refused on the basis that had it been disclosed, it would have disclosed the 
investigation of a criminal offence! What criminal offence was being investigated that this member was involved 
in? This member was working in the Premier’s office at the time of the cover-up! What did you do, member? 

Point of Order 

Mr S.K. L’ESTRANGE: Standing order 92 states — 

Imputations of improper motives and personal — 

Several members interjected. 

The ACTING SPEAKER (Ms S.E. Winton): Members! Thank you. Can I hear this point of order in silence? 
I am finding it difficult to hear the member for Churchlands. 

Mr S.K. L’ESTRANGE: Standing order 92 states — 

Imputations of improper motives and personal reflections on the Sovereign, the Governor, a judicial 
officer or members of the Assembly or the Council are disorderly other than by substantive motion. 

The minister is clearly imputing that the member for Dawesville was involved in something in 2013, which is 
disorderly.  

The ACTING SPEAKER: Thank you. That is not a point of order but, minister, can I ask you to very quickly get 
back to the bill, because I am finding it hard to hear the relevance at the moment, other than the previous debate. 
Can we get back to the bill. 

Debate Resumed 

Mr W.J. JOHNSTON: All I am doing — 

The ACTING SPEAKER: No, minister — 
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Mr W.J. JOHNSTON: I am not trying to canvass your ruling, I am getting back to the bill. The report that landed 
on the table over there in 2013 was about a bullying case by Hon Peter Collier against a senior public servant. That 
is the exact allegation that the member for Dawesville spent all his contribution talking about. He said that the 
connection between the matter he was raising and the bill that we are debating was an allegation of bullying of 
a senior public servant. That is exactly the allegation that we never got to the bottom of because the former 
government, for which he was a highly paid official, refused access to the documents on the basis that they would 
expose the investigation of a criminal offence! The member was there; what was the criminal offence? 

Several members interjected. 

Mr W.J. JOHNSTON: No, members; I want to hear from the member for Dawesville.  

The SPEAKER: Talk through the Chair, please.  

Point of Order 

Mr S.K. L’ESTRANGE: I have a point of order.  

The SPEAKER: No; I have asked the minister to talk through the Chair, not talk across here, okay? 

Mr S.K. L’ESTRANGE: That is not my point of order.  

The SPEAKER: What is your point of order? 

Mr S.K. L’ESTRANGE: My point of order is that under standing order 92, the minister is making an imputation 
of improper motive against the member for Dawesville. I ask that you rule that disorderly.  

The SPEAKER: That is not a point of order.  

Debate Resumed 
Mr W.J. JOHNSTON: The question that has come up for the member for Dawesville that he needs to answer for 
the community is: what criminal offence was being investigated that the government refused to make public? Why 
is it okay to talk about transparency when we are in government but when the member had responsibilities for 
transparency, we saw nothing? FOI requests were refused. I want to make another point about that FOI. It came 
out later that there were text messages between the minister’s chief of staff and the Public Sector Commissioner 
that were not disclosed in the FOI applications. How did that happen?  

Dr M.D. Nahan: Where are you getting all this stuff from? 

The SPEAKER: Leader of the Opposition! 

Mr W.J. JOHNSTON: Do members know where I got that from? That is a great question from the Leader of the 
Opposition. It was because I was on the Public Accounts Committee that asked the Public Sector Commission in 
an inquiry set up by the member for Bateman and chaired by the member for Churchlands! That is how we know 
about it; because of an inquiry chaired by the member for Churchlands and established by the member for Bateman, 
we asked him about it.  

Let me get back to the bill. The member for Dawesville sits at the back of the chamber for a good reason; it is 
because nobody in the Liberal Party wants to sit next to him. Let us get back to this — 

The SPEAKER: Minister, just get back to the debate.  

Mr W.J. JOHNSTON: The member for Dawesville will never amount to anything — 

Dr M.D. Nahan interjected. 

The SPEAKER: Leader of the Opposition, you are on three calls. I know you want to go home early, but so do 
the rest of us, so I will not call you for the fourth time.  

Mr W.J. JOHNSTON: The member for Dawesville raised a very important issue during his contribution, which 
was the question about union workplaces. We know union workplaces are safer. All the research in every country 
in the world shows that if people want a safe workplace, they should work where there is a union. Union 
workplaces are safer. I really appreciate the member for Dawesville raising that because it is a very important issue 
that we should all remember. The member asked a question about the penalty increasing over time. We will bring 
in the work health and safety legislation for Western Australia, which will allow us to have penalty units, or 
whatever, that arise out of the legislation. We are indexing the WHS penalties from 2010 to what they would be 
now. Of course, as the member for Mount Lawley outlined, the government has already commissioned the work 
health and safety legislation through the ministerial advisory panel that he and others participated in. That is how 
we can deal with the question of increasing penalties over time, member for Dawesville. These are not small 
matters; they are very important to us.  
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I acknowledge the member for Forrestfield’s contribution to the debate. The member for Forrestfield has a very 
strong background as a representative of working people. He has worked very hard to improve occupational health 
and safety. As outlined previously, he worked in the mining sector and elsewhere. The member for Morley gave 
a great contribution, particularly highlighting health and safety challenges for women. The member for Nedlands 
asked me to outline in what sort of circumstances the penalties apply. I draw the member’s attention to the 
explanatory memorandum, which sets out how the penalties under the OHS act equate to the categories under the 
WHS act. I will quote the explanatory memorandum — 

• Level 1 in the OSH Act equates to Category 3 of the model WHS Act — 

Mr W.R. Marmion: I know that but can you give us a workplace example of where they might apply? 

Mr W.J. JOHNSTON: Let me finish what I am explaining. The explanatory memorandum states — 

The proposed penalty level amendments at Attachment A have been established using the following 
principles: 

• Level 1 in the OSH Act equates to Category 3 of the model WHS Act … 

• Level 2 in the OSH Act equates to Category 2 of the model WHS Act … 

• Level 4 in the OSH Act equates to Category 1 of the model WHS Act … 

• For level 3 offences in the OSH Act, the penalty is based on the mid-point between Category 1 and 
Category 2 penalties of the model WHS Act … 

These have all been inflated by 14 per cent and rounded. Basically what we are trying to achieve is uniformity 
with the OSH act and the WHS act, but we are not amending the definitions of the penalties. If the member wants 
to see the definitions, he should look at the underlying legislation. The member will see that attachment A refers 
to specific sections in the underlying act. All he needs to do is read that.  

Mr W.R. Marmion: I have. 

Mr W.J. JOHNSTON: I cannot help it if the member does not know what those words say. I am sure that if the 
member for Hillarys had been with us today, that would not be an issue. 

Mr W.R. Marmion: It’s not an issue, I just thought you might be able to give an example of a particular workplace 
incident, be it level 1, 2, 3 or 4. 

Mr W.J. JOHNSTON: I am not prepared to do that. We did not go into consideration in detail; I would have been 
very happy to have answered those sorts of questions when the advisers were here. We gave some examples of 
penalties in the second reading speech. The member outlined a couple of interesting stories and I just want to make 
a point about one of them. The member quite correctly said that culture in businesses comes from the top, and that 
is why we are very keen on passing the Occupational Safety and Health Amendment Bill 2017 so that the focus is 
on that and so that the chain of command is properly recognised and dealt with through the legislation. As the 
member said, unless it fits the culture of the top of the business, we cannot do much about the individual 
workplaces. We cannot have this old-fashioned approach of trying to say that it is all the workers’ fault. 

The member asked a question about somebody who worked in a business unit that the member was involved with 
and who went missing from a road roller. I do not know the full details, and it would be interesting to know what 
the outcome of the coroner’s inquest was for that, or what happened. 

Mr W.R. Marmion: I don’t know; I think they never found the person. 

Mr W.J. JOHNSTON: I know, but usually when a person has been gone for a long period of time, one can ask 
for the coroner to review it. Whatever the law was at the time, it was probably properly applied. Clearly, one of 
the things we would always raise is the question of workers working alone. It is an unsafe practice to have workers 
working alone. 

The member also raised a question about a person who apparently died; the member was providing first aid for 
a person who had been in a vehicle rollover. Interestingly, member, if someone is killed on a public road, even if 
it is part of their work, it is not considered an occupational death; it is part of the road trauma statistics. If, of 
course, they are killed on private land, whether on a made road or an unmade road, it is considered a workplace 
death, but a rollover on a public road is not part of the occupational health and safety — 

Mr W.R. Marmion: What if the road was part of the road they were constructing? 

Mr W.J. JOHNSTON: It does not matter. One of the criticisms that is often raised by the Transport Workers’ 
Union of Australia, I think quite justifiably, is that deaths in its industry are not counted as occupational deaths 
because they happen on public roads and therefore are covered by the general traffic laws and are not part of the 
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matters that this legislation will deal with. A matter might be investigated by the commission, but if it is then found 
to be a traffic accident, it is referred on to the police and the commission does not have any further involvement in 
the investigation. As I say, the Transport Workers’ Union particularly objects to that and says that those deaths 
should be counted as workplace deaths, and I think it is right, but that is not the way it is handled at the minute. 

The member for Mount Lawley outlined some interesting cases from the law reports and indicated how those 
matters impact on workers. It reminds me of my good friend the federal member for Perth, whose seat overlaps 
that of the member for Mount Lawley. He, of course, made his name as Bernie Banton’s lawyer, representing one 
of the highest-profile cases in Australian legal history in respect of asbestos diseases. Indeed, I was with the 
member for Balcatta on Friday at the opening of the Asbestos Diseases Society’s facility for people suffering from 
asbestos-related diseases. They chose the name of a dedicated volunteer — 

Mr D.R. Michael: Maris Deleuil. 

Mr W.J. JOHNSTON: Maris Deleuil, who had worked for the society in previous times. It was also interesting 
to hear Mr Vojakovic’s outline of the history of the Asbestos Diseases Society and how it had 400 case files. When 
the law was changed here in Western Australia to allow the prosecution of those cases, Slater and Gordon arrived 
and was able to take those case files and bring justice for those people who had suffered. Of course, if the Asbestos 
Diseases Society had not kept such detailed records, those workers would never have been properly compensated. 
It is a great story of the community working alongside the union movement to get justice for people through health 
and safety legislation and workers’ compensation legislation. 

The member for Southern River outlined a very interesting history of his career and demonstrated how important 
it is to make sure we have adequate health and safety legislation. Again, he talked about working in service stations 
at night and sometimes being alone and the problems with hold-ups. That has led to, after 10.00 pm in so many 
service stations now, patrons having to go to a little window and dealing with them through a little grille because 
of the need to protect the bowser attendants from the violence that sometimes occurs late at night when people are 
working alone. Workers working alone is always going to be a major issue. There have been plenty of cases in 
which workers have had a relatively minor injury but because they are working alone and no-one discovers them 
for a number of hours, they have sometimes passed away in those circumstances, which is always very tragic. 

This legislation on its own is not going to fix all ills, and nobody thinks it will. We will deal tomorrow, or when the 
Leader of the House decides, with the Mines Safety and Inspection Amendment Bill 2017 as well. It, again, is not on 
its own going to solve all problems, but these pieces of legislation lay down a marker and say that occupational health 
and safety is important and that there should be consequences for failure to comply with the law. 

One of my agencies is WorkCover. It is a very well-run agency, with great staff. The acting chief executive, 
Chris White, is a thoroughly professional public sector leader. He has made the point to me that one of the reasons 
we have very moderate workers’ compensation premiums in Western Australia is because of the good work done 
by WorkSafe and the mines inspection branch in preventing workplace accidents. That is a very important benefit 
for the community. It does not just benefit the individual workers who are not killed or injured; it also benefits the 
community because we have lower workers’ compensation premiums. 

I also remind members that when in the 1990s the Liberal Party effectively prevented access to the common law 
for workers’ compensation, it was always understood that the quid pro quo would be that there would be penalties 
under the occupational health and safety legislation. It is a bargain; we know it is a bargain. Workers once got 
access to common law damages and were able to receive non-financial compensation for pecuniary interests and 
other things; that is now all effectively completely denied to them. There is a small gateway, but it is very small. 
The overwhelming majority of workers injured at work can only ever get the regulated WorkCover benefits and 
not common law benefits, so the quid pro quo of that burden having been removed from employers is that therefore 
there has to be a penalty regime to ensure that in situations in which things have gone wrong and there are injuries 
in the workplace, the employers are penalised, because they have been protected from the common law damages 
that they would have otherwise had to pay. That is why it is so important to lift the penalties and why this is such 
an important piece of legislation and why it should not have been demeaned in the way it was by the member for 
Dawesville. 

I am pleased that the Liberal Party is supporting the legislation. I have not sought to bait the Liberal Party about 
the fact that this was recommended to it many years ago, because whatever was in the past, it is probably one of 
the reasons that contributed to the Liberal Party being so roundly and solidly defeated at the last election. We 
clearly have a mandate to act on our agenda, so we are very pleased to do so and we believe this legislation is 
important. It is not a full solution. Very soon we hope to bring back the work safety and health legislation to 
amalgamate, as much as possible, all the health and safety jurisdictions in Western Australia in a single piece of 
legislation. We have already been able to administratively bring the two agencies together, but there are still more 
improvements to be made. Even then, it will still not be the end of the road; it is only a step along the road.  
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I thank members for their sensible contributions to the debate, and hang my head in wonder about whether the 
member for Dawesville will ever learn anything. 

Question put and passed. 

Bill read a second time. 

House adjourned at 10.21 pm 

__________  
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